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NOTICE OF MOTION (Filed September 17. 1975) 


Copy 


OFFIC 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


— << en oe ee ee WE 


CY SEYMOUR, 
NOTICE OF MOTION 
Plaintiff, 
-against- ndex No.: 


BACHE & CO. INC. and ALEX CANAAN, 


Defendants. 


PLEASE TAKE NOTICE that upon the annexed affidavit 
of Benedict Ginsberg, sworn to the 4th day of September, 1975, 
and all the pleadings and proceedings heretofore had herein, 
the undersigned will move this Court on the/ 7 aay or yolk, 
1975, at 10:00 o'clock in the forenoon of that day, or as 
soon thereafter as counsel can be heard, at the United States 


Room Flo 


District Courthouse, Foley Square, New York, New TOE Fee an 


God 


order staying the within action on the grounds of an existing 
valid agreement to arbitrate all disputes between the parties, 
and for such other and further relief as to the Court may seer. 


just and proper. 


2a 


Notice of Motion 


PLEASE TAKE FURTHER NOTICE that answering affidavits, 


if any, shall be served upon the undersigned at least five (5) 


days before the return date of this motion. 


Dated: New York, New York Yours, etc. 
September 4, 1975. 


BENEDICT GINSBERG 
Attorney for Defendant, 
Bache & Co. Inc. 
Office & P.O. Address 
475 Fifth Avenue 
New York, New York 10017 

LIPKIN & WEISBERG, ESOS. Mu 3 7079 

Attorneys for Plaintiff 

225 Broadway 

New York, New York 10007 

233-2750 


PAUL SCOTT, ESQ. 
Attorney for Defendant Canaan 
600 Madison Avenue 
New York, New York 10022 
PL 1~5200 
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AFFIDAVIT OF BENEDICT GINSBERG IN SUPPORT OF MOTION 
(Filed September 17, 1975) 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


CY SEYMOUR, 


Plaintiff, 
Index No. 


no 


-against- 75 Civ 3i2Z2 
BACHE & CO. INC. and ALEX CANAAN, 


Defendants. 


STATE OF NEW YORK 
COUNTY OF NEW YORK 


BENEDICT GINSBERG, being duly sworn, deposes and says: 


I am the attorney for defendant Bache & Co. Inc. 


(hereinafter Bache), and submit this affidavit in support of 


the within motion to stay this action. 


On December 5, 1970, the plaintiff entered into and 
signed a margin agreement with the detendant Bache (a copy of 


which is annexed hereto as Exhibit A). 


Paragraph 14 of that margin agreement requires any 


controversy arising between the parties to the contract to be 


Affidavit of Benedict Ginsberg in Support of Motion 


settled by arbitration. 


On August 6, 1975, the plaintiff commenced the 
within action, against Bache & Co. Incorporated and Alex 
Canaan, Bache's ex-employee who was the pPlaintiff*s Re= 
gistered Representative, to recover damages caused 
by the alleged "churning" of the plaintiff's account by the 


defendant Canaan. Bache's liability, if any, arises from the 


fact that Canaan was Bache's employee, and that Bache allegedly 


failed to supervise his handling of the plaintiff's account. 


The question of law presented herein is whether 
paragraph 14 of the margin agreement confers exclusive juris- 
diction upon the arbitration tribunals named in the margin agree- 
ment, to hear the plaintiff's claim for damages, and consequent- 


ly, whether plaintiff's sole remedy is therefore by arbitration 


as set forth in said agreement. 


Clearly, the parties to this action entered into a valid 


and binding margin agreement, paragraph 14 of which provides: 


"This contract shall be governed by the laws of 
the State of New York...any controversy arising out of 
or relating to my account, to transactions with or for 
me, or to this agreement or the breach thereof, shall 
be settled by arbitration in accordance with the rules 


Affidavit of Benedict Ginsberg in Support of Motion 


then obtaining of either the American Arbitration Asso- 
ciation or the Board of Governors of the New York Stock 
Exchange, as I may elect... . If I do not make such 
election by registered mail addressed to you at your 
main office within five days after demand by you that 

I make such election, then you may make such election. 


The fact that arbitration agreements are a favored 
means of controversy resolution is evidenced in both New York 
and Federal law. The New York CPLR states at Section 7501: 


"A written Agreement to submit any controversy 
thereafter arising or any existing controversy to arbi- 
tration, is enforceable without regard to the justiciable 
character of the controversy, and confers jurisdiction 
on the Courts of the State to enforce it and to enter 
judgment on an award." 


The United States Arbitration Act, 91U.5.C. § l et 
seq., also favors the use of arbitration. Section 2 of that 


Act states in part: 


"A written provision in...a contract evidencing 4 
transaction involving commerce, to settle by arbitration 
a controversy thereafter arising out of such contract or 
transaction, or the refusal. to perform the whole or any 
part thereof, or an agreement in writing to submit to 
arbitration an existing controversy arising out of such 
a contract, transaction or refusal, shall be valid, ir- 
revocable, and enforceable, save upon such grounds as 
exist at law or in equity for the revocation of any con- 


tract...” 


It has consistently been held that Courts in construing 


Affidavit of Benedict Ginsberg in Support of Motion 6a 


arbitration agreements under the Federal Act will give effect 
to the inte: t of the parties as evidenced by the agreement 
itself and will, therefore, liberally construe such agreements. 


Arlington Towers Land Corp. v. John McShain, Inc., 150 F.Supp.904, 3% 


In the circumstances, the Court should, in the absence 
of some waiver of the clausé or ome overriding principle of law 
to the contrary, compel compliance with the terms of the agree- 
ment executed by the parties, which evidences their chosen manner 


of dispute-resolution. 


The issue here is to determine whether any over- 
riding provision of Federal law precludes arbitration of this 
controversy. To answer this question, it is ne essary to view 
the factual situation presented in light of the decision of 


the Supreme Court in Wilko v. Swan, 346 U.S. 327 (1953), 


which precludes arbitration in certain circumstances. 


Wilko held that agreements to arbitrate 


future disputes were invalid as violations of Section 14 of 


the Securities Act of 1933. 


Affidavit cf Benedict Ginsberg in Support of Motion 


Section 14 of that Act which is similar in effect 
Securities Act of 1934, violations of which are alleged 


complaint, provides: 


Any condition, stipu- 
lation or provision binding any person acquiring any 
security to waive compliance with any provision of this 
T*tle or of the rules and regulations of the Commission 
shail be void." 


Agreements to arbitrate in the future were con- 
strued by the Supreme Court in Wilko, supra, to constitute 
a prohibited "stipulation...to waive...(a) provision of ths 
Title..." (Securities Act of 1933) because an agreement to 
arbitrate in the future was a waiver of the right to a jury 


trial set forth in the Securities Act of 1933. 


The gravamen of the instant complaint, a copy of 
which is annexed hereto as Exhibit B, arises from a state of 
facts alleged to have commenced prior to the execution of the 
arbitration agreement. The plaintiff therefore did not agree 
to arbitrate disputes concerning future conduct, but con- 
cerning a course of conduct in which the parties had been 


engaging for over a year. 


Affidavit of Benedict Ginsberg in Support of Motion 8a 


The acts complained of in the complaint are alleged 
to have been continuous from the beginning to the end of the 
customer relationship between the plaintiff and the defendant 


Canaan. 


In addition, those acts complained of, as against 
the defendant Bache, are not specific and wilful violations 
of the Securities Exchange Acts. Bache's liability is deri- 
vative {in nature. It is not Bache's misconduct that gives 
rise to any liability on its part but the relatively simple 
issue of whether Bache's supervision was adequate and in 


this context Bache is, by statute (15 USC 78t) not liable 


if it acted in good faith. Its defense resting on the simple 


issue of good faith. 


The plaintiff should not be permitted to evade 
his obligation to arbitrate his common law dispute with 
the defendant Bache, as he is required to do by his contract... 


Sworn to before me this 


4th day of September, ee EO oh bate Lawn eee 
P a BENEDICT GINSBERG 
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EXHIBIT B - COMPLAINT 


‘EP STA®ES DISTRICT COURT 
PHERW. DISTRICT OF NEW YORE 


Plaintiff, 
-oeainst- 
BACUE & CO., INC. and ALEX CALs 


Defendants. 


Plaintiff, by his attorneys, Lipkin & Weisberg, Richard J. 


Blumberg of counsel, upon information and belief, for his complaint 


against the defendants alleges as roll 


FURST: Plaintiff, Cy Seymour, is and was at all 


times hereinafter mentioned a resident of the City of Brookville, New 


York, State of New York. 


¢ 


SECOND: The defendant, Bache & Co. Inc. ("Bache") 
was and is at all tins ‘nafter mentioned a New York Cerporetion 


with its principal offices located in the City of New York, State of 


New York. 


THLRD: Defendant 


oes ' “ yt rar near f e gern 
mentioned, was and is engaged in 


ae 


Sc oS ee Smmew neater em NT EN mR 
Lepr emrernen wm megERpe meen eR 
cccdeehathashahdteiieatiadid adendaneamhiniataiaadieaiaaids!: amademaanond 
- RE ERE EA RN RR EE RE 
te ERR 


P) 
A 


of the New 


Securities Dealers, 


FOURTH: 


Stock 


The defends 


the times hereinafter mentioned, we 


("Canaan"), at 


. 
of Jericho, 


York, State of New York. 


FIFTH: The cefendant Alex 1 C'’Canuan") was 
employed by defendant Bache as a securities salesman in defendant 
Bache's branch office located in lhassapequa, New York, from in. or 
about July 1, 19569 to in or about July L, 1972 and was 


emoloyed at defendant Bache's 1411 Broadway Branch 
‘ J > 


New York from in or about May 1, 1973 to in or about 


SIXTH: Defendant Bac’. was, at all times hereinafter 


mentioned, a controlling person as that term is described in Section 


ter 


20(a) of the Securities Exchanze Act of 1934 (‘The Exchange Act", 15 


a 


u.6.C. 876t(a). 


SEVENTH: At all the times hereinafter mentioned, the 


defendants, jointly and severally, used the 
3 ws J , 


setrumentalicties of imte in perpetration and in 


« 


©“ the violations o 42 various statutes and rules as more 


S10, 000) a: 
jurisdiction pucsuaint 
nt jurisdiction. 
AS AND FOR PLALNY i FF S FIRS AUSE Or ACTION 
AGAINST ALL BRARZD DANTS 
NENTH Plainti 


2ach and every allegat 


img on 


Pache's 


ELEVENTH - : ime s jnafter wentioned, defendant 


Canaan was the salesman managin? atHei te Ss. 6 iritv accounts and 
o “ : sd 


result thereof, received commissions in connection with all purchases 


nd sales of securities in plaintirf's accounts hile plaintiff's 


accounts were maintained with defendant Bache. At all 


about June 30, 

through in or about May 

jointly and severally, wilfully violzted and aided and abetted in 
violations of 810(b) of the Exchange Act 934, 1.8.C. 878406), and 
kule 1L0b-5, promulgated thereunder (1/C.F.R. 24:0 ) in that the 
defendants directly and indirectly by and with th se of the means and 


instrumentalities of interstate commerce and in connection with the 


urchase or sale of securities employed devices schemes and artifices 
> . / > 


to defraud and omitted to state material facts necessary to make the 


statements made, in light of the circumstances under which they were 


made, not misleading and engaged in transactions, acts, practice and a 


course of conduct which would and did operate as a E and deceit 


upon the plaintiff herein. 


THIRTEENTH: As part of the aforesaid conduct, acts, practice 
and activities, the defendants did, among other things: 


(a) Induce the plaintiff to sell 211 of his investments 


erade and quality. 


t 


which were generally unspeculative and of a good 
(b) Exercise discretion and control over plaintiff's 
security accounts and frequently would and did purchase and sell securities 


is . . . sei 7 , aaa £ pee Spy Re ae ee seat T 
Wilhoult CNEe pr Loc approval or kno Care Os lo opPkoame ded herein. 


(dj). Cause an 
-4 es : 
Ss security accouncs 
of the plaintiff. 
(e) Recommend end induce the 5. at irr to permit the 
defendants to engage in an excessive number o1 tra ctions in plaincifE's 
security accounts. 


in multiple transacti pcurity. 
Switched from one security to another within short 
periods of time, on which commissions and profits or losses were taken 
without regard to the investment neads and objective: f the plaintitet. 
(h) Purchase and sell securities for plaintiff's accounts 
for the purpose and intent of generating commissicns wichout regard to 
the plaintiff's needs and objectives. 
(i) Open a margin account f he plaintiff without 
approval or authorization of the plaintiff here! 
(j) Transfer fully paid-for securities 


. grade municipal bonds from the plaintiff! 


ss aM, a) [ope iene er 
§ Cason accou 


‘margin account without prior approval or consent of » plaintiff. 


¢ 


(k) Enter orders to purchase securities on margin and 


thereby incurred increasingly larger margin indebtecness for plaintiff 
y fe | & p ’ 


without regard to the speculative nature of such trensactions or to the 


objectives oi 


(i) 


recounts including but not 


and sales of options, and purchase anu 


(m) Induce plaintirf int« excessive and 


frequent trading and speculative invesimer plaintiff's 


nterest. 


(n) Induce plaintii: judgment of the 


hu ¥ ‘ igi ied i a iQ * ° ° ' 
exoertise with respec rs nts in plaintiff's 


defendant and their 
account. 


(o) Fail to properly supervise Cue activities of 


defendant Canaan in connection with the activities described herein. 


1 


5 anti pen ieee 1 ae Ne iat "pei aie 
(p) re te c ft fa CMa k Sc et acu, oracd LCces, 


and courses of conduct were in violation of the Rules and Constitution 


of the New York Stock Exchange and in particularly 


(qa) Omit to estate to plaintiff that such acts,practices, 


and course of conduct were in wiolation oF > .A.S.D. Rules and 


regulations and in particular, Ayeicle.3..bect 3 of the N.A.S.D. Rules 


Fair Practice. 
(x) Omit to state Co plaintiff material facts relative 


toa margin account and the manner in which a margin account operated 


inform plaintiff as the true 


in particui 


FOUR PEENTH: ns result ad tne a tices and course 
of conduct and omissions of che 
heretofore and as a resuit of the wilfull » ic. 
Exchange Act of 1934 and the rules proivul 


sustained damages in the amount of $200,000. 


AS AND FOR THE PLALNTIFF 


{ | e@ues 
See are? 


reaffirms each and every a] 


through MTHERTEENTH', as if more 


SIXTEENTH: smmencing in or a july 22, 1969 and to 


about December 31, 1971, Ene sintisf was induced by the 


deposit into his § scurity accounts ap} roximately $85,000 


SEVENTEENTH: = During the period { approximately July 22, 


’ 


1969 through in or about Julv |] 19072. and period from in or 
7 pi b I > 


j 
‘ 


seen em snesematane srt 


LS 


— 


defendants either with or 
a result of the other 
herein, the plaintiff 
anount represents Losses 


§ AND FOR 
AGALES © ALL NA 


BIGETBEENDH: 


realleges end reaffirms each and eve 
oO 


AvteD Der ENDANTS 


was damaged by approxim:: 


C aphat | ig 
rom purcaases alnic 


PLALNILTPF'S THIRD 


Plaintifi 


UPIRST" through "THIRTEENTH and Sih! EENTH™ as 


herein. 


NUNETEENTEH 


to to and including 
oOo 


620 separate securities transace 


total purchases amounting to approximately 94 


During the 


1972, the defencane 


of approximately $2 252,000.00. 


TWENTESTH: 


remem 


in paragraph "NINETEEN 


and constituted violations of Section 


15 U.S.C. 878) (b) and Rule 106-5 promulgated thereunder (17 C.F.R. 


Tne aforesa 


above were excessive 


securities 


| 
| 


ry allegai 


cneeeseeemenenanenineth mane me sera any ee ae 


aoproximate 


ions in plaintiff security accounts 


totel sales 


transactions 
frequency 


O(b) ot 


$54,000.00 repr 


i 


cofundants. 


AS AND rhs PI AT! rir } aN i (} PL On ; 
ACALNST ALL NAMED D 
ff 
we 
TWANTY-SECOND: Plaintiff repeats, reiterates, 
‘ ' 
realleges and reaffirins each and every allegation contained in paragraphs | 
ined x 2 . bi 
! 
ttre yep te tim PDO Te NT " ue oe OES é ——— . ‘ 
FIRST" through "THIRTEENTH and "NIKETEENTH", as if 1 fuliy set forth | 
; 
: 
herein 
1 
TWENTY-THLIRD: in furtherance os defendant's scheme | 
to defraud the plainciff hereinad as a device to cenerate additional | 
' 
‘ 
own rs - Cc + Se fw - Ino eo i ‘ + - ’ - * | 
purcnases O} securities, the defencants encreres transaccions 1M | 
! 
st A ites : ‘ ‘ 
plainciffs' Margin accounec, snort 4: unt and bond count and thereby 
i] 
' 
created margin indebtedness and interes! charves f the plaintiis herein: 
As a result of the defendants’ activity 


TWENTY-FOURTH: _ 


described ebove, plaintiff suffered 


$40,000.00. 


AS AND FOR A FIFTH Cs 


NAMED DEFENDANTS 


TWENTY -FIFTM: 


Plaintiff repeats, 


an amount of approximately 


USE OF ACTION AGAINST ALL 


reiterates, 


eel 
An SE RE I 


2] 
pea 
ee 
Wh 


~ a 4 + -~ > 
gm ConceLne.e ik Padre 
[ Jit H a: if c Aes ee 


7 


: CVULE sete. E condue 


‘was induced to place full trust 


'dotendants and as a resutt 
discretion and management r che plaintiff's 


TWENTY-SEVENTH: _ By defendants' 


i A 
i'before alleged, the defendants jointly and seve 


‘conmon-law fiduciary duty and obligations and breached their duty of trust 


‘imposed upon them as fiduciaries and as a result thereof, the plaintiff 


cs punitive and exemplary damages in the amount of $250,000.00. 


AS AND FOR A FIRST CAUSE OF ACTiO: 
ALEX CAD 


TWENTY-EGGHTH: Plaintiff 


,realleges anc ‘Firms each and every allegatio 


““PTRST', "SEVENTH" and "EIGHTH" as if more fully sec forth herein. 


TWENTY-NINTH: From in or about July 1, 1972 to in 


ior about May 1, 1973, defendant Canaan was employed as 4 


salesman and branch manager at the securities firm of 


Co., Inc. (Weis, Voisin"). 


THIRTLETH: In or about July 


Leeann 


at the inducement of defendant Canaan transferred al! 


; ; 4 ’ a 


gecounts then mainteined at derendan! ache to Weis, 


broker and dealer in securities re; 

Exchanz;¢ Corimission and was a 

the N.A.S.D. In or about May 15, 1973 Weis, Voisi 
and was liquidated pursuant to the Sa 


of 1970. 


THLRTY-SECOND: ‘com in or about July 1, 1972 to in 
or about May 1, 1973, defendant Canaan was the lesman managing 


plaintiff's security accounts and woule and did receive commissions from 


the purchase and sale of securities in plaintiff's account. 


THIRTY-THIRD: From in or about 


in ox about May 1, 1973, the defendant Canaan wilfully vic 

10(b) of the Exchange Act of 1934, 15 U.S.C. j(b) and Rule 105-5 
promulgated thereunder (17 C.F.R. 940.10b-5) in that defendant by and 
with the use of the means and instrumentalities of interstate commerce, 
in connection with the purchase or sale of securities in plaintiff's 
account employed devices, schemes and artifices to defraud the plaintiff 


and omitted to state material facts necessary to make the statements 


made, in light of the circumstances under which they were made, not 


misleading and engaged in transactions, acts, practices, and 2 course 
of conduct which would and did operate as a fraud and 


plain 


praccices and activity, 
coings, the following: 


{a) Excercise discretion 


of the plaintiff and would and did purchese 


. a oe a oe a7 ; - 77 t he ' oan 
plaintiff's accounts without the prior appt 


>) Excercise discretion 
and volume of transactions in plaintiff’ 


and induce an 


ections in plaintifr’s accounts. 


(d) Switch from one security 


| 
| 
| 
! 
| 
| 


commissions and profits or losses, were 
plaintiff's investment needs and objectives. 

(e) Purchase and sold securities for plaintiff's account 
the purpose and intent of generating commissions without regard to 
plaintiff's needs and objectives. 

orders to purchase : ities on margin 
incurring increasingly larger margin indebtedness and interest payments 
for the plaintifé without regard to the 2culative nature of such 


transactions or the needs and objectives of the plaintiff 


i dil ee 
GLeUCiS 


conduct was 
investimei 


account without regard to the needs 


(k) Omitted to 


course Gt conduct were in violation 


York Stock Exchange and in 


(1) Omitted to practices and 
ations and 


of conduct were in violation of 


course of conduct of 
and as a result of the wilfull violations of th Securities Exchange 
amount of $100,600.00) 


amap ges 


the plaintiff sustained d 


| '“SAe ADATNET 
I TION AGAL ro 4 


AS AND FOR A SECOND CAUSE 01 
DEFENDANT CANAAN ee ee 


THIRTY: SLATE: eiterates, realleges 


AS AND 
DEFENDANT ALEA 


reoeats, reicera CEs, 


s and reacfirms each anc e\ -Llezaction contained in 


fTY-EIGHIN, PHURE 


pal 


> 


As a result of the 


courses of conduct more fully ec heretofor 


FOLLY -F LAST: 


the defendant violated his corms 
and breached his duty of trust imposed upon him 
result thereof, the plaintifi seeks exemplary 


amount of $150,000.00. 


WHEREFORE, The plainticf demands 


follows 


(a) As id for the First . of Action compensatory damages 


amount of $ ,000.00 


Second Cause 


Fourth Cause of Action 240,000.00 
and Fitth Cause ef Action 
As and for the - Cause of Action against defendant 
Alex Canaan individually, compensatory mazes in the amount of 


56,000.00. 


As and for the Second Cause of 
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Exhibit B Complaint (pp. lla-27a) 


eal oh 


sOONE that vw PF oO 


ee a ee 


Jeet or ac: 


ie 
ieee 


r 
' 


\- 
$6 6 WHAT COUNTRY Ee BACHE Ay 


pe Fae PREVIOUS ALC HG 


| in iin —— 7 - 
-* €AwA DPOMER OF COMMERCIAL MiP e Preece 


ae. MALLETS 
aon Lin vUth & Fark Avenue, teu york 
[NAME & POM TION oF OPricias CONTACTEG 


AE Oe : 


a Camere: Le Or APPROVAL “y Aas 


cnc: CHECKED B 


T 44s waco 


ne? guns An Data Product A Oe (ei 
3 Ey ee 


= 
Per 


3 
469 ak 


a ’ 


a Ante © * mm : 
Be ma BIA fare ye, seal to 
RE ES Taree Sy 


Ne 


28a 


AFFIDAVIT OF PAUL R. SCOTT IN SUPPORT OF MOTION 
(Filed September 16. 1975) 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


CY SEYMOUR, 
Piarnt bah a 
-~against- 


BACHE & CO. r4C. and ALEX CANAAN, 


, 
SUPPORT 


STATE OF NEW YORK 


) 
) Sou: 
) 


COUNTY OF NEW YORK 


PAUL R. SCOTT, being duly 


a IT am the attorney 
CANAAN (hereinafter called "CANA 
affidavit in support of the motion by BACHE 
‘hereinafter called "“BACHE"), to stay this action on 
the grounds of an existing valid agreement to arbitrate 


all disputes between the parties. 


au The pertinent facts and law are set forth 


in the affidavit of BENEDICT GINSBERG, Fsq., the attorney 
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Affidavit of Paul R. Scott in Support of Motion 


an AN oH oan in 


Sworn 


day df 
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THOMAS Joins AIO 
Notary Vublic, wow York 
No. SEG O5E9 
Pies | hie) ee 


Sonte cad 


j rea Marck 
s Psy 4 arib 
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SUPPLEMENTAL AFFIDAVIT OF BENEDICT. GINSBERG 1, 1975) 


UNITED STATES DISTRICT COURT Alp PAAIL 
’ eu u 


SOUTHERN DISTRICT OF Now YORK 


CY SEYMOUR, SUPPLEMENTAL 
AFFIDAVIT 
Plaintiff, 


BACHE & CO, INC. and ALEX CANAAN, 


Defendants. 


STATE OF NEW YORK 
COUNTY OF NEW YORK 


BENEDICT GINSBERG, being duly sworn, deposes and says: 


I am the attorney for the defendant Bache & Co. 
Inc. (hereinafter Bache), and submit this supplemental affi- 
davit in support of the within motion to stay this action by 


reason of an existing agreement to arbitrate. 


An exhaustive search of the archives at Bache has 


revealed yet a further agreement to arbitrate, signed almost 


three years after the margin agreement, which is Exhibit A 


annexed to the moving papers. 


Annexed hereto as Exhibit A-1 is a margin agreemen* 
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Supplemental Affidavit of Benedict Ginsberg 


signed by the plaintiff on June 4, 1977. According to the 
complaint, the plaintiff ceased to be an active customer of 
Bache on or about July 1, 1972, and thereafter returned to 
Bache as an active customer in May of 1973. The plaintiff 
alleges that he remained a customer of Bache until July of 


1974 (see Exhibit B annexed to moving papers, §17th). 


Whe existence of this second agreement to arbitrate 
makes it clear that if conduct of the prior three years (July 
1, 1969 to June 4, 1973) is to be litigated, it is to be ar- 
bitrated according te the provisions of paragraph 14 of the 


margin agreement. 


There can be no question but that the plaintiff has 


agreed to arbitrate disputes concerning "...all of my accounts 


in which I have an interest, alone or with others, which I 


have opened, or oper in the future..." (emphasis supplied). 


In view of the foregoing multiple agreements to 
arbitrate, it is respectfully requested that the within motion 
be granted. 

Sworn to before me this 


12th day of September, 197:. EGE ren DS mia ne I aw on ES 


BENEDICT GINSBERG 


ROSE MAMLOLIW 
Catery Peblic, State ul Mew York 
ise 24 / a aTY 
Quali ls in teew tor Coun 
te GCaunty 
Comrisson txp tes Merch 30, 1996 
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EXHIBIT A-]} MARGIN AGREEMENT DATS O JUNE 4&4, 1973 ANNEXED 
Sa . _TO FOREGOING SUPPLCMENTAL AFFIDAVIT 


i Baca & Can me renea “expan ty mas Eire “a ey en 
-— a 0 ee z : 
: BE se mn oy WD 
CuSgy wie Ss AGREEMENT - # 
; peeeus See wht oe ode 5 mb E Rew at ccces diee wm ope ten» 
fou ta '@ per maw ord wele 8 a et asd . Sera fort cf Bias 
> 2! pw Oh. age at corr wet Ne) ae mat oe etl eee a! ans ce horge @ of 4 Mere Foe oo “ a 
Of o@u rere (emnsey ent teat i a |! pom: + aedits pow ft Vet oe om Sl onet 


Som teat em le @& acowT 6a eT is mre tet teet 
ime W Ow raihange @& Me bet am tte “a mm Rew 8 oer ew ‘ 


& bam ont a! cre Bee wm: femenmion © 
i wee feet oe retecest fet By pte eet ~ 87 cere « 
wl et ge ei yeten) Bearer Etim, och © iSeel ort is 
© pew grad inam, am 8 le te er wee 
soot) far the wom Gor te heen ww ie @ gresir 
he ;oceriy At gay tive ea from t mw th. bow ce ms 
‘ mired. (ee oti ag imerete Cast & any Sih) pregert; leerr e ae 
ewes i omy ac oom quatemces B me Youmre tea mi; a we ree 8 
o% we biabte +s ao, of Gh athe Gomis fies 8h De mK 


1 asiee 


; 


ie rem 
awed ON mt Oem oe iciee: te uae fot paywen: of thts cast py thew 


MK of fe me marge eccoemt + 
6 yey may 16 poet Bure or tc eque from © to tome ae et) oa 


¢ wl me tle 8 tet mae wt 
re.8r pee ” io" « =. tw me 


=, 2 ee Wrens fore pee Ge ret es you See @ 11 Or) abe 1m 
a awe whee 6 elim 8 aeerepias & for the Lamotte! Ba rere Foe Oo ane nhs me « 
cope of am ce et my fee @ elepe ity & ob 6. ool ce wth tm & der) ot ar, Da tange tw fe, om 
Ott we tee FS tae BO ORL we Cir ttt)) waerRe Me ary erg! feel Ceres) re) a Lert 
Pn ad eo. Mar be Caryn fo me @ iy ary beterite 8 LT The comteme ls telatieg the rts 
te wo Om te 6 ose ost OP whale @ oO Be Shy Qo ime Mm omy brbei’ oO Ton ma- Place S'Op @r@er) wiih ora mt wend 
@ ter Base Me De mage at som Ciel er amy Le nse o Ree wane whe? be Belime$: + ie tremsatior o 
ooh ateer + og and me fo mped: (Blt, lenge @ matte etrcR ys ms) ab 1 8 ame Uw Bm more tarlerss 
em, oe Yo aha’ Baer the oP tc pur awe fe poe ewr a iaemt ane se a ae) be operty ¢ AP wert ww 
er" | Se ede weed 
t & 6 Ger, ter tie pur tase o szie Of Comempd.ties fo future er cers may t ef me! Dp em we 
~ae Sye m8 cM «Bet Or te ae, Commodity Cement preg th alu $ oss 7 ~ 
near ih e got Mer pcOm  Higutaie @ Bieta pow tm iAficiew ‘uae | ¢ of a ree 6 » 
Lapee te sei wied wader gresasiiay Coad sam pee May GtiNoe Rete OF Comase mete or tear te ons oF 
er. 1 am by amy erthed wich May be teaudie Agetati g shart peyton (* any mel tr Corte m & & Mate Je here oo 
bet ore tte ast treGreag Gay @ Ue Gn ivery mueeth. | @til gerr pOs s@sireci.oms Le corer Crm uk pe me a oe 
yo. my = hos Getwae @ aviice cover thr combrarfis. w ff orders te buy if sect coe ax armel fe aaec ule? wade presa -4 1 e8t 1 
Siva! commedny set make Ariteery tserre! apes @Ry aerms gat By Oey wether atch pias ‘eawpie 
7 @li tramactiems in any & om: accoumis are tc Br paid Ser @ rece Tm urQie Gepestec me ister tear TOO gm oF me we emen cew 
B 1 ogres ts pay imieees: 296 sere. e (Aargrt Spon My Blount: Gew'h + 4) ibe prewa'iimg TBee @. Sect r aes By Fes 
+ @ 1 ages that, 19 peieg @ ders to we!) atl Smart) ame Order: © |) br GerTasteg a5  Shery”” ena ad! “Seng” pee ar erry 18 we setig ested oe 
eat shat the Oc. yoaisoe of 2 le wer a jem 4. 8 fepreeePiation of my part 1A | bes Ime om arity wee! tee feterny @ a0: te foe poratinwee the 
Oy thew pouble Us Geiser Ue wwterrty ts vey fertheth etd J ai)! ae! sor ~ w pclerr the weieteee! cate 
TR Rewari of tee eseumivos BI reer, ant stesomants Goa acceot: ane br oie ome! cope tes is we erclipe witew fir Ber onl ee fees 
+ feom+ @tie treeue tte) t2 cer be mei! eo giberwite r 


a! Ce mmeme siren, sertedeay merpth calls Gar Oe Bert ts mr OT ale) Gee pee BF wn fee a ee ee MS ee os 
. 


O & 


ee 
set @! Comte wee $2 OR oStriam we ening © shrew iad) OF oreee! oo ore le oP persenaiiy eaTtR” f. Laetsy Ome eFe Ge oR) 
‘ o—- — we: 


Se La a. ee oe of aay after ew ee Re 8g CO ue, egtons Qt te 2 
weed ’ “Va 
3 + nxn ade eked ak chee die ee & hatend cacep, He err tigen’ mm ec gee Loewen 3 ths’ & 
? comtrnae ve torte mall tt: cormcamies Sy om 4: echonwinggad ta orii.ag Oy a ——— eee fe mL SoD ene wt re oe ie Be we 
aeee Mumia ta Ge Bt My 26Gre: tas! gee yer. a é 
4 Yous comer act omit’ at geercurs & ter jaws | ‘Kew York mad hs!) teers te Ge ore 8! mw RN TeMET, ot erige ut shef G setiny 
anders: gueG Ai tery, exvostert, alasicer Ser. std omg eeetrervetsy ity er ow reign; 66 ho atc eU ee eee es BG fe ws + 48 
erm © (he Meer? Muecel Bul wr set iied ky arbieration ta atte caus wits thr reirs Gen ate om oo + the: the Bar a Ae 2 ee heD ~ Cem we 
Peart of Ger nes of tte tre Vet Scorch Exrhange ai } may ores fer) tha! Ue Com roteta ates ee Tm Ry te EB et Um es ae 
Ut eteeg tareris., etre exes of fe pe eeeted ete autieme mote Gatiet Doser tk be elie Pr ats te or Ce © e * 
thee Stiaeing Of tm factonge ()! way) eheere She Srwwnirtter tect piace ff wth the so air ees pret * pert Cl taeqe ba wets 
et a wearer Ghe rates of the Ameria: Arbvtret ep Gseeciation as | ma: sect Mo! bo eet mare ta 6 or br regtiieted ma BE ee ho ee # 
, mate wtttwe tive Gayl Ot Grmane wy you that ' BEER BTR CMC! IOR Ther yeL MA, MEre KR ir ror Bee on Ber Nar Oh gem ow m8 
ie 9 wb wiv piee Broeet:ng may br sem te me by moti ene periena! sence |. Beet) Rh 4NRC dey. oe oe? SU Uaiseme: Tr a> 
petera$ te amy court Rareng perteecties theres! erithou: set ge to wer 
“2S WM any grosisicn hevas! it @ a1.any Lime Gaaeis became secoetisten! with any porseM! o So'urt let ole & eepebmtier wf at ace tr orAM Le 
Goveramget @ .@ regstatory tty thires! end fi on) 0! thes bod Rew perindi So peer the Gemot ettig pf eer crm Hr 
te we @ eed 26 te conferate wr) 'an mek & -weele oe Bet tf @ Othe cegpects Chit ageremmes he cae er eo 
nem: / > 
csp Sar, 


i 


$2 


criete 


db 


’ 
4 
=_ 


; 2 Pm 
4: wae nes 
gh eee  s * : = ns 
-, . oe 
i % iy. ? Bie LENUING 26 REEMENT, 
ay ie 4 ; gz ag — ete lade 
"oo oD et Fine SCC TEHNG TO OUe T1Re ART MEREBY AUTHOR TF I FROM Tower FO Time TO LR ee 
Ole Tee PROPERTY OF CO MERD ETRE M TO TOVUMBELA VES OH TS OTHE REY CR OCRR He = esc & 
kote Teg ATK OPZAT HON S411 2h * TO Pi A pTR CAMB ED BY Vow FCM oe A. BAL Mt Amy OF 
heap 4 GF FE FOCATION te MECEVE™ BY TOU-A ot BO Apt PUT Ee ee 


Pf) eee eS ment Ge oan Pek aa kd 
PE PSA ks gem weed PremOts. RET eS r 


a 


ho he Ne: RR 


ve 


te 


the. a 
a, 


fim 4 6b Ge 


ad il 
OPIN(ON OF TENNEY, 0.J. (Filed Januar 
(pp.33a-40a) 
Fines 


A 
(V j Y JAN 44 1976 
ITED STATES PISTRICT COURT 


OUTHERN PISTRICT OF NEW YORK Sp of nw. te 
od ho daietieted ed oda led Dede bated seceded tehaheiateded 55 ry OFS; ail 


CY SEYMOUR, : 
iy ah a Plaintiff, : 75 Civ, 3722 (CIT) 
 iagatgete 

BACH: & €0, INC. and fy? Gear 


ALEX CANAAN, 
Defendants. | HIi10.tANDUM 


ROVE H SH WR ARE HH ee awe aw wwe 


TENNEY, J, 


Defendants Bache & Co, Inc. ("Baehe'') and Alex Canaon 
1 


("Canaan"), a Bache employee, seck an order of thie Court stuy- 
ine the inacant action pursuant to 9 U0 ,". € 3 on the ground 
that a valid arbitration agrecment cxlsts between the partica 
and that the arbitration should be allowed to go forward, Foy 
the reasons set forth below, the motion ds denied, 
On December 5, 1970, plainticf entered into e nargin 
agreement with Bache, Yaregraph 14 of that avreexent provides 
| for tha resolution of any eontroversien urising thereunder in 
an arbitral forum, Peragraph 14 states in pextinent part: 
"This contract shall ba governed by the laws 
of the State of New York,.,. <Any contreversy aris- 
ing out of or relating to my account, to transace 
dons with or for mo, or to tnis arroerent or the 
reach thereof, shall be settied by arbitravcion in 
accordance with the rules than obtatuinm, cf vither 
the American Acbitration Association or the Bourd 
ef Coveriora of the ew York stook exchange, aa I 


flay eloct.... Ur i do net maka auch aiection by 
Fopietered mail addveased to you at your main oifica 
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within five days after demand by you that I make 
such election, then you may make such election," 


On June 4, 1973, plaintiff again signed a margin agrecment con- 


taining the same arbitration clause, 


nee gow’ 5 Oe 2k ag?" 
+ < Sane> > a 
red ier <3 . 


Plaiuti££ commenced the instant action on July 31, 1975, 


charging defcudaats with violations of Secticn 10(b) of the 


Securities Exchange Act of 1934, 15 U.8.C, § 78j(b) and Rule 
LOb-5 promulgated thereunder, 17 C,F.R, § 240.10b-5, aa well as 
several breaches of common law fiduciary duties. The gravamen 
of the action is "churning". 

The iesuc before the Court is the enforceability of the 
arbitration agreement in light of the holding of the United 
States Gupreme Court in Wilko v. Svan, 346 U,5, 427 (1955). 

In Wilko, a stock purchaser brourht suit charging a 
brokerage house with a violation of Section 12(2) of the Securi- 
ties Act of 1933, 15 U.S.C. § 771(2), based on certain misreprc- 
sentationa and omissions. Plaintiff had signed a margin agree- 
ment containing on arbitration clause similar to that signed in 
the instant case. The Court found that the arbitration agreement 
was a "condition" or "stipulation" within the meaning of Section 
14 of the Securities Act of 1933, 15 U,&.C. § 77n, which states; 

"Any condition, stipulation, or provision 

binding cny person acquirins any security ta waive 

compliance with any provision of thig subchapter 

or of the rules and regulations of the Commission 

shall be void." 


Hence, the agreement was held to be unenforceable, Noting "the 
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dagirability of arbitration as an alternative to the complica- 


tions of litigation," id, at 431, the Court nevertheless held 
that Congress had taken great pains to protect the righta of 
the buyer af securities and had clearly cxpressed its intention 
to forbid the waiver of those specitiically created rights, Id. 
at 436. The waiver, of course, is implicit in the agreement to 
arbitrate, The rule enunciuted in Wil!:o hag been hald to 
apply ta the Securities Exchange Act of 1934 as way = Naheu 
y, Reynolds & Co., 282 F. Supp. 423 (S.D.N.¥, 1967); Stoc!well 
y. Reynglds & Co,, 252 F, Supp. 215 (§,D,N.¥, 1965); Reader v, 
Hirsch & Co,, 197 F. Sepp, 111 (8.D.N.¥. 1961) 

Defeudantsa, in the inetcnt case, attempt ta distiaguish 
the facts herein from those in Wilko by pointing out that the 
parties had been engeged in a couree of conduct for some seven- 
teen or eighteen months prior to the signing of the agreement in 
queation and oresumably some of the alleged violations had ale 
ready occurred. Thus, defendants conclude that there was no 
watver of rights as to future disputes aince the violations had 
presumably already occurred, at least in part, and any rights 
attendant thereto had presumably accrued. To further buttress 
this poaition, defendanta ¢ite a second margin agreement signed 
by plaintiff on June 4, 1973. Defendant would have this Court 
hold that only where a plaintiff signs an arbitration agreement 


before any of the viollitions occurred would the agreement be 


voided, The Court will not adopt so narrow a view of the Supreme 
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Court's holding in Wilko, 


There have been cases which have upheld the integrity : 
of an agreement, such as an agreement to arbitrate (whieh invalve 
some waiver of rights), Moran v. Paine, Webber, Jackson & Curtis, 
3989 F.2d 242 (3d Cir, 1968), 

Ty Moran, plaintiff complained of certain misrepresonta- 
tions made in conjunction with purchases for her margin account 
as well as general overactivity, After lengthy consultation with 
both the New York Stock Exchan;e and with the Securities aad 
Exchange Conmission (koth advised that she seek her remedy at 
law), plainciff entered into an agreement to arbitrate the con- 
troversy, Plaintiff prevailed in the arbitratioa, but took an 
appeal as to the size of the damage awasd. ‘The arbitral award 
was upheld throughout the state court system of Pennsylvania and 
plaintiffé then turned to the federal courts, The federal appel-~ 
late court considered, inter alia, the enforceability of the ar- 
bitration agreement in light of Wilko v, Swan, supra, 346 U.S, 
427, av¢ noted with regard to the parallel provisions of the 
1933 and 1934 Acts; 

"The non-waiver pravision is almost iden:ieally 

worded in each Act wherein provision is made that 

any condition or stipulation binding any person 

toa walve compltance with any section of the Act 

48 void." Id. at 245, 

The Court went on tea distinguish (iliko: 
"The Court there [in Wilko] held ¢hat the non« 


walver provision of Like Statute wan void as to 
future arbityvatioa controversies and held that 


whe (BEST COPY Avan ~ 
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undar auch circunstances the right to select the 
judicial forum was one that could not be waived, 
However, the inatent case ia ona different foate 
ing la that heva the Arbitration Submission Ayree= 
men’ Was Co submit an existing eontroversy lic. coo, 
the parties to arbitration and that diilerentiq- 
tion expressas itsclft du vilko v, Swan, pupra, at 
Bh, 436, 74 8,Ce, 182, ne well as in the concurring 
@pinion of Justice Jackson, pointing to the fuct 
that present controversies are arbitrable." Jd, 
at 246, 


dudge Conner of this court, in Korn v. Pranch rd Coro: 


ees 


. 


tion, 388 F, Supp. 1326 (S.D.N.Y. 1975), exolained the ruotionale 
underlying the enforceability of the waiver provision: 


"Section 29(a) and its counterparts, which 
can be fomid in all six f.deral securtrics Actes. 
prevent proiessional brolovedcalers Lreom cireune 
venting tha provisions ot thease acus by invali- 
dating any altempt to obisadlu anticipatory vaivers 
of compliance with the provisions of tha Securities 
Exchange Act of 1934, Wilko v, ‘wan, 346 U.S. 427, 
7& 8.Ct. 182, 08 iokd. 16a (1953); Junker yv. Mid- 
terra aia, inc,, 49 F.R,b, 310, 313 (D.C, 1970), 
anc should not be coastrucd ta épply to the release 
of matured claims, Yo rule otherwise would fore- 
close the partias from settling matured eclatias and 
foxes every claimant to pursue the Licipnatioa ta 
Lt:s costly conelusion, Dany ewall but otherwise 
Betticcble cases would heve to be drapped ana many 
large but otherwise setticavle cascs wauld clo 
the dockets of the federai courts, This would not 
anly conetitute a blow to judicial economy, but to 
Justice avd comuon sense as well," s0. a6 1309, 


Sowe additional guidance is given by Mr. Justice Jackson 
in hie concurrence in Wilko whera he states: 


"T agree with the Courc's opinion ingofar ag 
it consivues the Securities Act to prelilbit walver 
of a judicial remedy in favor ef arbltration by 
ogee the nade beiosa any controversy arose, | 
think thereafter the puctias could aeea upon are 
bitration.” Wilko ve syn, Bupra, 3460 U.S, at 438, 
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The principle which emerges fron these cases is that 


while no waiver in futury will be allowed, a waiver will be al- 
lowed when made at a tima when a "controversy" ia in existence 
and when 4 party has full Imowledge of the facts thercin. ‘he 
key seeus to be that in the latter instance the party is ina 
position to examine the alternatives, to seek counsel, and to 
make an informed judgmen: prior to the waiver of important rights 
seeured to the stock purchaser by Congress. 

The waiver contained in the instant arbitration clause, 
gipned in December of 1970, even 1f after some of the alleged 
violations had occurred, was sufficiently in advance of the 
existence of a controversy to void tha agvcement. Plaintiff waa 
gimply not in a position in December of 1970 to make a voluntary 
and intelligent waiver of important rights, The traudulent 
scheme charged in the complaint was on-going and extended well 
beyond December of 1970, Thus, even if acts prior to that date 
could arguabl pe the subject of an arbitration agreement, 
clearly those later acts would not properly be the subject of 
@ valid agreement, 

The margin agreement signed by plaintiff on June 4, 
1973, when he returned his account to Bache is likewise of no 
avail, When plaintiff returned to Bache in 1973 a new relation- 
ship waa instituted, ‘The margin agreement signed in furtherance 
of this new agreement cannot be construed as granting a waiver 


retroactively to all past acts, particularly those the subject 
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ef the previous pusineas rolationship, Even if it could be 
argued that the dates ef the margin agreemonts might confer 
jurieciction as to some transactions and not as to others, {udie 
cial economy dictates that this entire matter be tricd in one 
forum, This conclusion ic furthc: supported by the apparent 
presence of defendant Canaan ag the common thread that runs 
throughout the scenario, 

The Court wust make two final observations. Firat, 
while some courts have allowed the common law claima to procecd 
in the arbitral forum and left the securities claima to the 
courts, fhig has not been done where, ap ere, the lasiues are 
complex ard intertwined. Shapiro v, Jagloy, 520 PF, Supp. 98 
(8,D.N.¥, 1970). Second, there has been no authority proftiered 
hy defendant Canaan which would permit hin to enjoy the bene- 
fits of the acbitration agreement signed by Bache, Even if it 
could be argued that he somehow fell within its ambit while he 
waa ewployed at Bache, clearly his acte while cmployed at Wais, 
Voisin & Co,, Inc,, were not covered, 

Accordingly, defendants! motion to stay the instant pro~ 
ceeding is denied, 

So ordered, 

Dated; New York, New York 
January 14, 1975 
CHARLES: yee 
ee Mee 
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Opinion’ of Tenney, 0.J. 
(pp. 33a+40ay 
Plaintiff, 7§ Civ. 3722 (CHT) 
eapainast~ 


BACII. & CO, ING, and ALEX CANAAN, 
Pefrendants, 


CY SEYMOUR, 


FOOTNOTES 


Canaan was employed by Bache from July 1, 1969 until July i, 
1972, and from Hay 1, 1973 until May 1 1974. From July 1, 
1972 until May 1, 1973, Canann was emp Loyed as a security 
galesmun at Weis, Volein & Co., Inc, Dburing cach of thave 
time periods, Canaan was the representative dy charge of 
plaintiff£'a accommt. 
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cuurt held; 


"Nefendant's argument that Wi 


lko was overruled 
by Schork v. Alberto-Culver Co.) 417 UsS. 506, se 
B.Ct. 2449, 41 Llid.2d 270 (1974), 13 incorrect as 
that case simply carved out a narrow exception fa 
the Wilko holding, and is applicable enly to inter- 
national transactions," Id, at 263, 


Section 29(a) of the Securitier Exchanve Act of 1934, 15 ° 
U.S.C. § 7Scc, te the equivalent of Scation 14 of the 1933 
Act and states: - .. : 


"(a) Any condition, stipulation, or provision 
binding, any person to waive compliance with any 
ile oem of this chapter or of any rula or regula- 

on thereunder, er of any rule of an exchange re- 
quired thereby shall be void," 
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if James A, Steele being duly sworn, 
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